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RATIO DECIDENDI
1. EVIDENCE - BURDEN OF PROOF/STANDARD OF PROOF: Burden and standard of
proof in matrimonial causes  
 
"In the first place, the burden of proof in a matrimonial proceeding is on the
petitioner as ordained by Section 135 and 136 of the Evidence Act. See Damulak v.
Damulak (2004) 8 NWLR (Pt.874) 151; Nanna v. Nanna (2006) 3 NWLR (Pt.966) 1;
Ibrahim v. Ibrahim (2007) 1 NWLR (Pt.1015) 383; Mueller v. Mueller (2006) 6 NWLR (pt.
977) 627. As for the standard of proof in matrimonial actions, it is as decreed by the
prescription of Section 82 of the matrimonial Causes Act which ipisissma verba
provides: "82(1) For the purposes of this Act, a matter of fact shall be taken to be
proved if it is established to the reasonable satisfaction of the Court. (2) Where a
provision of this Act requires the Court to be satisfied of the existence of any ground
or fact or as to any other matter, it shall be sufficient if the Court is reasonably
satisfied of the existence of that ground or fact, or as to that other matter." See
Erhahon v. Erhahon (1997) 6 NWLR (pt.510) 667." Per YAKUBU, J.C.A. (Pp. 17-18, Paras.
F-D) (...read in context)

2. EVIDENCE - CROSS-EXAMINATION: Effect of failure of an adversary to cross-
examine a witness; importance of cross-examination  
 
"By law once an adversary' either inadvertently or intentionally, neglects to cross-
examine a witness on a point or points, that opponent is deemed to have admitted
the evidence of that witness. To bear this Court out on this time-honoured principle
of law, I drum up support from the case of Amadi v. Nwosu (1992) 6 SCNJ 59; (1992) 5
NWLR (Pt.241) 273; (2002) 1 SMC 52 at 67 wherein Nnaemeka-Agu, JSC opined: "It is a
settled principle of law, that where an adversary or a witness called by him testifies
on a material fact in controversy in a case, the other party should, if he does not
accept the witness's testimony as true, cross-examine him on that fact, or at least
show that he does not accept the evidence as true. Where, as in this case, he fails to
do either, a Court can take his silence as an acceptance that the party does not
dispute the facts. After all, one of the main purposes of cross-examination is to test
the veracity of a witness." See also Gaji v. Paye (2003) 8 NWLR (Pt.823) 583;
Oludamitola v. State (2010) 8 NWLR (Pt.1197) 565. Simply put, the fate of these signal
pieces of evidence on acts of bad behaviour are deemed or taken as admitted by the
respondent." Per YAKUBU, J.C.A. (Pp. 16-17, Paras. D-D) (...read in context)

3. MATRIMONIAL CAUSES - DIVORCE PROCEEDINGS: Burden of prove in divorce
proceedings  
 
"Now, in order to prove or succeed in the divorce petition, the respondent predicated
his complaint against the appellant on intolerable behaviour. This complaint is
situated and cognizable under Section 15(2)(c) of the Matrimonial Causes Act, 1970,
The said Section 15(2)(c) provides inter alia: "15.(2) The Court hearing a petition for a
decree of dissolution of a marriage shall hold the marriage to have broken down
irretrievably if, but only if, the Petitioner satisfies the Court of one or more of the
following facts (c) That since the marriage the Respondent has behaved in such a way
that the Petitioner cannot reasonably be expected to live with the Respondent. "
Unarguably, the petitioner had the onus of proffering evidence, to the satisfaction of
the Court, to the effect that there were intolerable acts exhibited by the respondent,
which he/she could no longer cope with and live under the same roof with her/him as



the case may be. Therefore, where the petitioner fail to prove one, at least of the
facts contained in Section 15(2) - (h) of the Matrimonial Causes Act, the petition for
divorce will fail and the marriage will not be dissolved notwithstanding the fact that
both parties desired the divorce. Akinbuwa v. Akinbuwa (1998) 7 NWLR (pt.559) 661.
In the instant case, the respondent's petition having been predicated on intolerable
behaviour which is a fact to be proved under Section 15(2) (c) of the Act, he was
obliged to lead evidence of such intolerable acts on the part of the appellant, which
led to the filing of the petition for the dissolution of their marriage." Per YAKUBU,
J.C.A. (Pp. 13-14, Paras. C-E) (...read in context)

4. MATRIMONIAL CAUSES - DIVORCE PROCEEDINGS: Factors to be considered by the
Court in granting a divorce  
 
"For the petitioner's first ground for the petition, the provision of Section 15(2)(c) of
the Matrimonial Causes Act come in handy and it states: "15(2) the Court hearing a
petition for a decree of dissolution of a marriage shall hold the marriage to have
broken down irretrievably if, but only if, the petitioner satisfies the Court of one or
more of the following facts- (c) that since the marriage the respondent has behaved
in such a way that the petitioner cannot reasonably be expected to live with the
respondent. " To prove this ground, the law makes it incumbent on the petitioner to
show: (a) the sickening and detestable behaviour of the respondent; and (b) that the
petitioner finds it intolerable to live with the respondent. See Damulak v. Damilak
(supra); Nanna v. Nanna (supra); Ibrahim v. Ibrahim (supra), It was also held in those
cases that the test is objective, not a subjective one. I have placed those proved acts
of misconduct against the respondent side by side with the above highlighted
positions of the law. I am of the considered view that those acts of behaviour are
quite upsetting and shocking even as they are grave and weighty given the history of
the said marriage. They reek of matrimonial infamous acts which have the capacity to
unsettle the mind and life of any reasonable man. When these fragmented
detestable acts are pooled together, they qualify as cruel acts which, though not a
ground for divorce are facts that can be used to demonstrate that the petitioner
cannot reasonably be expected to live with the respondent. See Damulak v. Damulak
(supra); Nanna v. Nanna (supra). In the case of Williams v. Williams (1996) 1 SCNLR 60
at 67 Idigbe, JSC stated: "....... Cruelty is in its nature a cumulative charge and so an
accumulation of minor acts of ill treatment causing or likely to cause the suffering
spouse to break down under strain constitutes the offence; thus cruelty may consist
in the aggregate of the acts alleged in a petition and each paragraph need not allege
an independent act of cruelty sufficient in itself to warrant the relief sought." Per
YAKUBU, J.C.A. (Pp. 18-20, Paras. E-C) (...read in context)

5. EVIDENCE - DOCUMENTARY EVIDENCE: The use of documentary evidence in
resolving conflicts in the evidence of witnesses  
 
"...it is the law, that where there are conflicting pieces of evidence on a matter, the
party whose evidence is supported by documentary evidence, would be accorded
more credibility. Eya v. Olapade (2011) 11 NWLR (Pt.1259) 505; (2011) 5 SCNJ 98." Per
YAKUBU, J.C.A. (P. 28, Paras. B-C) (...read in context)

6. LEGAL PRACTITIONER - ETHICS OF THE LEGAL PROFESSION: The position of the law
as regards the proper way to address a Judge  
 



"I do not think that it is proper submission from the bar for counsel in an appeal to
state that the trial Court instead of being preoccupied with writing a good judgment,
engaged in an unnecessary voyage of grammatical bombast and flowery verbosity,
hence losing focus in the determination of the issues in the case and to describe the
order of possession of the matrimonial home in favour of the respondent as "a
wicked act, to say the least, and something that cannot happen in a civilised society of
modern era." The denigration of the writing style and language of the Learned Trial
Judge and the order of possession made in his judgment amount to insults and
malevolent attacks of the person of his Lordship. The said statements of the Learned
Senior Advocate do not portray him as engaged in the dispassionate argument of the
issues raised for determination in the appeal. It is professionally undesirable conduct
and an unfair practice for Learned Counsel to engage in the personal attacks of the
Trial Judge who delivered the judgment appealed against, under the guise of arguing
an appeal against the said judgment. As this Court held in Osayomi & Ors v. The State
(2006) LPELR - 7730 (CA), such insulting language does not improve advocacy, rather
it destroys it. Insulting language tells so much about the character of counsel." Again
this Court in Odiawa v. FRN (2008) LPELR - 4230 (CA) held that "It is the duty of legal
practitioners being officers of the Court to show utmost respect to the judge (or the
Court) and to always apply politeness, decent language and respect in their
addresses or briefs of arguments and to avoid unnecessary or unjustified attack or
foul language on the person of the Judge." Per AGIM, J.C.A. (Pp. 34-35, Paras. B-F)
(...read in context)

7. LEGAL PRACTITIONER - ETHICS OF THE LEGAL PROFESSION: The position of the law
as regards the proper way to address a Judge  
 
"However, I would be doing a disservice to the legal profession if I do not comment
on the intemperate language used by the learned senior counsel Chief Mrs A. N.
Muoma SAN, in the appellant???s brief, to attack the content and language of the trial
judge. The learned senior counsel had the temerity to call the findings and orders of
the trial judge "wicked". It was an unnecessary and uncharitable attack on a judicial
officer - to re-echo my learned brother. It is a breach of professional ethics to
castigate judicial officers in the course of their duty. I have no problem with counsel's
critic of a judgment of the trial Court. After all that's what ought to be done to expose
the imperfection of such judgment to our scrutiny. However, it must be done in the
courteous language of the legal profession. It must not be personalized. Counsel's
ability to represent a client creditably is not calculated by the quantity of vociferous
attacks on the style, language and reasoning of the learned trial judge." Per
OGUNWUMIJU, J.C.A. (P. 33, Paras. A-F) (...read in context)

8. LEGAL PRACTITIONER - ETHICS OF THE LEGAL PROFESSION: The position of the law
as regards the proper way to address a Judge  
 
"...However, more worrisome, is the use of learned senior counsel to the appellant's
language at paragraph 4.12 of the appellant's brief of argument, to the effect that:
"Evicting the Appellant and giving possession of the matrimonial home to the
Respondent, as the judgment of the Court below did, was neither based on the
evidence before that Court, or on the law. That was a wicked act, to say the least, and
something that cannot happen in a civilized society of modern era." (underlinings
mine, for emphasis). What an intemperate and most uncharitable language on a
judicial officer by a senior counsel! This is unacceptable. I need only re-echo the
admonitions by the Supreme Court to counsel, such as the appellant's senior counsel
herein, in Akindipe v. The State (2012) 6 SCNJ (pt. 1) 278 at 295 ??? 296 to wit: "Above



all, though learned counsel has a right and indeed a duty to present his client's case
to the best of his ability as counsel, he has to do so within the bonds of professional
ethics. The duty he owes his client is subject to a higher duty he owes to a higher
cause - the cause of justice. It is a breach of professional ethics for counsel to cast
aspersion on the integrity and impartiality of a judge without proper foundation and
proof??????. counsel should be more reticent in hiding under briefs of argument to
launch unjustifiable attacks on any judge; particularly when the judge is not in a
position to answer the charges levelled against him." - Per Ngwuta, JSC. A word, it is
said, is enough for the wise! Further see Mrs. Ape Salisu & Ors v. Alhaji Lateef
Odumade & Anor (2010) 2 SCNJ 257 at 272; Harrison Odiawa v. Fed. Rp. of Nigeria
(2008) LPELR - 4230 (CA)." Per YAKUBU, J.C.A. (Pp. 29-31, Paras. F-B) (...read in context)

9. EVIDENCE - EVALUATION OF EVIDENCE: Duty of trial judge to evaluate evidence and
the procedure for evaluation of evidence  
 
"Hence, "the law is very well crystallized that it is the primary duty of the trial judge to
receive all relevant evidence. That is perception. The next task for the judge is to
weigh the evidence in the case. That is evaluation. A finding of fact involves both
perception and evaluation" - per Rhodes-Vivour JSC, in NACENN Nig Ltd v. Bewac
Automative Producers Ltd (2011) LPELR - 8125 (SC). Further see Guardian
Newspapers Ltd & Anor v. Rev. Pastor C. I. Ajeh (2011) 4 SCNJ 152 at 168. The judicial
processes of the duty of the trial judge in the perception and evaluation of the pieces
of evidence proffered and tendered before him was graphically and succinctly stated
by Mohammed, JSC (as he then was) in Anyegwu v. Onuche (2009) 3 NWLR (pt. 1129)
659 at 674 - 675, thus:- "A trial Court has the primary duty in a trial whether civil or
criminal to listen to, watch and observe the demeanour of witnesses. It has a duty to
admit or reject documents or other materials or objects tendered in evidence as
exhibits. It has a duty finally at the close of trial to weigh and ascribe probative value
to all the evidence placed properly before it. The trial Court normally does that by
placing the totality of the testimonies adduced by parties on a imaginary
scale/balance. It will place the evidence adduced by the plaintiff on one side of that
scale and place equally, the evidence adduced by the Defendant on the other side. It
then weights them together. It then cautiously observe which side weights heavier.
The large number or large retinue of witnesses called by a party or the bulkiness or
beauty of a document should not influence the mind of the trial judge. What must
influence his mind in ascribing the probative value is the quality of the evidence or
document tendered. In achieving that, the trial judge has to have regard to, among
other things the following: 1. Admissibility of the evidence 2. Relevancy of the
evidence 3. Credibility of the evidence 4. Conclusively of the evidence 5. Probability of
the evidence in the sense that it is more probable than the evidence of the other
party, and 6. Finally, after having satisfied himself that all the above have been
complied with, he shall now apply the law to the situation presented in the case
before him so as to arrive at a conclusion in one way or the other. See Mogaji vs.
Odofin (1978) 4 SC 91; Adeleye vs. Ajiboye (1987) 3 NWLR pt 61 p. 432. This
assignment is an exclusive preserve of the trial Court." Furthermore, the apex Court
in Melford Agala & 9 Ors v. Chief Benjamin Okusin & 3 Ors (2010) 4 SCNJ 1 at 18,
Muktar, JSC (as he then was) succinctly restated the law, that: ???A trial judge at the
stage of writing a judgment and making findings and decisions, appraises the
evidence of each side of the divide, and give the evidence of each side the probative
value it deserves before arriving at a just conclusion of the case. In the process of
doing so he determines which of the relevant evidence to believe, whether they are
contradicted or not because he had the singular advantage of listening and watching
the demeanour of the witnesses." Further see: Adedayo v. Peoples' Democratic Party



& Ors (2013) All FWLR (pt. 695) 203 at 234 (SC); Teriba v. Adeyemo (2010) All FWLR
(Pt.533) 1968 (SC); Seven-up Bottling Co. Plc v. Aluko Olusola Emmanuel (2013) LPELR
- 21104 (CA); Ayo Fayose v. Independent Communications Network & 3 Ors (2012) 19
WRN 146 at 173 (CA)." Per YAKUBU, J.C.A. (Pp. 10-13, Paras. D-C) (...read in context)

10. APPEAL - INTERFERENCE WITH EVALUATION OF EVIDENCE: When an Appellate
Court will be in a good position as a Trial Court to evaluate evidence  
 
"Indeed, if there is a complaint that a trial Judge did not make findings based on the
evidence placed before him, the appellate court is in as good position as the trial
Court to do its own evaluation of the evidence contained in the record of appeal.
Narumal & Sons (Nig) Ltd v. Niger Benue Transport Co. Ltd (1989) 2 NWLR (pt.106)
730. And where the appellate court finds that there are inadequacies on the part of
the trial Judge in reaching his decision or finding that is perverse, the appellate Court
has a duty to examine the inferences and conclusions drawn by the trial Judge and
then re-evaluate the evidence in order to come to its own judgment, to see that
justice is done. Atolagbe v. Shorun (1985) 1 NWLR (pt.2) 360; (1985) 45 S.C. (pt.1) 250;
(1985) 6 NSCC (pt.1) 472, Eki v. Giwa (1977) 2 S.C. 131; (1977) 11 NSCC 96, Lion
Building Ltd v. Shodipe (1976) 12 S. C. 135; (1976) 2 NLR 282." Per YAKUBU, J.C.A. (Pp.
9-10, Paras. B-A) (...read in context)

11. PRACTICE AND PROCEDURE - ISSUES NOT RAISED: Proper attitude of Court to
issues not placed before it  
 
"It is settled law that a matter is said to be in issue when it is properly raised as an
issue and becomes relevant for deciding a disputed question. Overseas Construction
Ltd v. Creek Enterprises Ltd (1985) 3 NWLR (PT.13) 407. Therefore, a Court will not
and ought not deal with and determine any issue or question which was not properly
raised or prayed for by a party. Ebba v. Ogodo (1984) 1 SCNLR 372 AT 385; Adeleke v.
Asemota (1990) 3 NWLR (Pt.136) 94 at 112." Per YAKUBU, J.C.A. (Pp. 23-24, Paras. E-A)
(...read in context)

12. MATRIMONIAL CAUSES - MATRIMONIAL PROCEEDING(S): Nature of a cross
petition  
 
"...Of course, a cross petition being a separate action and independent of the main
petition, would have been the appropriate way of placing the agitation of the
appellant before the trial Court. Mr. Innocent U. Eluwa v. Mrs. Florence O. Eluwa
(2013) LPELR - 22120 (CA). That is, for the purposes of trial and proof of a petition, a
petition and a cross petition are independent and separate claims, such that the
failure of one does not automatically translate into the success of the other because
each of them would be determined by the Court premised upon the evidence
proffered by the parties thereof in support of their claims." Per YAKUBU, J.C.A. (Pp.
22-23, Paras. F-C) (...read in context)

13. JUDGMENT AND ORDER - PERVERSE DECISION: Instances where the decision of
court would be regarded as perverse  
 
"A perverse finding is when it runs against and contrary to the evidence led and the
pleadings of the parties or where it has been shown that the trial Judge took into
consideration or account of matters which he ought not to have taken into account or
shuts his eyes to the obvious. Akinloye v. Eyiola (1968) NMLR 92; (1969) NSCC 16, Isah



Onu & Ors. v. Ibrahim Idu & Ors. (2006) 6 SCNJ 23 at 45 - 46; (2006) 12 NWLR (pt.995)
657; (2006) 6 S. C. 58; (2006) All FWLR (Pt.328) 691." Per YAKUBU, J.C.A. (P. 10, Paras.
A-C) (...read in context)

14. EVIDENCE - UNCHALLENGED/UNCONTROVERTED EVIDENCE: Effect of an
unchallenged/uncontroverted evidence  
 
"The law is well established to the effect that, documentary evidence such as Exhibit
A herein, which is not effectively challenged in any manner perjorative, as to its
integrity and authenticity, must be believed, accepted and acted upon by the Court.
Lasisi Ogbe v. Sule Asade (2009) 12 SCNJ 288." Per YAKUBU, J.C.A. (Pp. 27-28, Paras. F-
A) (...read in context)

15. JUDGMENT AND ORDER - WRITING OF JUDGMENT: Essential components of a
good Judgment  
 
"Indeed, a good judgment as outlined in Wahabi Kolawole Ishola & Ors v. Alhaji
Karinu Folorunsho & Anor (2010) 6 SCNJ 151 at 168 per my Lord Mohammad, JSC,
comprises mainly of:- "a) Making a brief statement of the type of action/offence being
adjudicated upon, b) setting out the claims/offences in full or in Part c) A review of the
evidence led, d) Appraisal/evaluation of such evidence, e) Making findings of fact
therefrom, f) Consideration of the legal submissions made and/or arising, and
findings of law on them and g) Conclusion, which is verdict/final decision/order(s)."
Further see: Congress for Progressive Change & Ors v. Independent National
Electoral Commission & Ors (2012) 3 SCNJ (pt.II) 460; (2012) 13 NWLR (pt.1317) 260;
(2013) All FWLR (pt. 665) 36a; Congress for Progressive Change & Ors v. Yuguda & Ors
(2013) 7 NWLR (pt.1354) 450." Per YAKUBU, J.C.A. (Pp. 28-29, Paras. E-C) (...read in
context)

 

 

TOM SHAIBU YAKUBU, J.C.A. (Delivering the Leading Judgment): The appellant got married to the respondent

on the 19th March, 1987 at the Holy Ghost Cathedral, Ogui Enugu. The couple thereafter lived together and

cohabited at various addresses in Aba, Abia State, their last place of abode prior to the filing of the petition for

divorce by the respondent, was at No. 1 Kings Park Avenue, Abayi, Aba. The couple was blessed with three

children: two boys and one girl. The marital relationship between the couple had turned sour, hence the

respondent filed the petition in order to part ways, with the appellant, who filed her answer/reply to the

petition. The respondent, thereafter filed a rejoinder thereto and the petition proceeded to hearing. 

 

The respondent gave evidence for himself and tendered into evidence, some documentary exhibits. The

appellant did not offer parole evidence, however ten (10) witnesses testified for and on her behalf. Some

documentary exhibits were admitted into evidence, at the instance of the appellant. Learned counsel to the

parties at the trial, filed and exchanged written addresses. The learned trial judge, at the end, entered
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judgment for the respondent and dissolved the marriage between the parties. 

 

This appeal, is sequel to the judgment of Obande Ogbuinya J., (as he then was) delivered at the Ebonyi State

High Court of Justice, holden at Abakaliki, on 27th September, 2010. The appeal is anchored on four grounds

of appeal. The appellant, in order to prosecute the appeal, was armed with the appellant's brief of argument,

settled by Chief (Mrs.) A. N. Muoma, SAN, It was filed on 11th March, 2015 with leave of this court, having been

sought and obtained. Three issues were nominated therein for the determination of the appeal, to wit: 

1) Whether the learned trial Judge properly evaluated the evidence adduced at the trial, 

2) Whether the learned trial Judge was right in not making any provision, or order for the maintenance,

upkeep and education of Miss Chimmuanya Uzokwe, the last child of the marriage, born on 10th May, 1996. 

3) Whether the Respondent proved exclusive ownership of the matrimonial home of the Appellant and the

Respondent. 

 

On his part, the respondent's brief of argument, was prepared by Chief Tagbo Ike. It was dated, filed and

deemed as properly
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filed and served on 22nd February, 2016. The three issues nominated by the appellant for the determination

of the appeal, were adopted by the respondent. At the hearing of the appeal on 14th April, 2016, both learned

counsel to the respective parties, adopted their briefs of argument, as their submissions on the appeal. 

 

Having perused the respondent's petition, the answers thereto by the appellant, the respondent's rejoinder,

the pieces of evidence both oral and documentary, proffered at the trial, the findings and judgment of the trial

judge and the grounds of appeal, I am satisfied and in agreement with both learned counsel herein, that the

three issues formulated by the appellant, will suffice for the resolution of this appeal. I shall take them

together. 

Issue 1 

The learned senior counsel to the appellant, contended that the learned trial judge did not properly evaluate

the evidence placed before him and that this led to a grave miscarriage of justice against the appellant. He

submitted that where the trial Court failed to properly evaluate the evidence placed before it, the appellate

Court is in as good position as the trail Court, to
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re-evaluate the same evidence and make findings, in order to meet the justice of the case. He referred to

Wahabalamu Sapo & Anor v. Alhaji Bintu Sunmonu (2010) 5 SCNJ 1 at 25; Peter Okonkwo & Ors v. Benard

Okonkwo & Ors (2010) 6 SCNJ 1 at 11; Wahabi Kolawole Isola & Anor v. Alhaji Karimu Folarunsho & Anor



(2010) 6 SCNJ 151 at 167 - 169. He furthermore, submitted that a proper evaluation of the pieces of evidence

proffered by RW2, RW3, RW4, RW5, FW6 and RW7 vis-a-vis Exhibits H, J, K, L, M, N, O and P by the learned trial

judge would have led him to a different decision in his judgment. 

 

He insisted that the ascription of cruelty to the appellant instead of the respondent, by the learned trial judge

was perverse and that the respondent did not prove the allegation prescribed in Section 15(2) (a) - (e) of the

Matrimonial Causes Act, 1970 to entitle him to judgment, even if the divorce was desired by both parties. He

relied on Olasehinde Akinbuwa v. Agnes Akinbuwa (I) SMC 1 at 10 - 11; and that the respondent did not

adduce sufficient evidence of the allegation of cruelty against the appellant. He placed reliance on Dr. Joshua

Omotunde v.

4

Mrs. Yetunde Omotunde 1 SMC 255 at 290. It is the appellant's contention that instead of the learned trial

judge being preoccupied with writing a good judgment, he was engaged in an unnecessary voyage of

grammatical bombast and flowery verbosity, hence losing focus in the determination of the issues in the case.

He referred to Wahabi Kolawole Ishola & Ors v. Alhaji Karimu Folarunsho & Anor (supra) at page 168 of the

report, wherein, the apex Court explained, what a good judgment is. He insisted that the learned trial judge

who had the primary duty to evaluate and ascribe probative value to the pieces of evidence placed before

him, did not perceive and evaluate those pieces of evidence and assess the credibility of the witnesses. He

referred to Bartholomew Onwubuariri & Ors v. Isaac Igboasoiyi & Ors. (2011) 2 SCNJ 72 at 89.  

Issue 2: 

It is the contention of the appellant's senior counsel to the effect that the learned trial judge ought to have

made an order for the ease, maintenance, upbringing and education of the infant child of the couple Miss

Chimmuanya' despite the evidence in chief of the petitioner/respondent at lines 3 - 12 at
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page 163 of the record of appeal. He referred to the decision of this Court in Ihinosen Usilei Hayes v. Captain

Robert Emmanuel Hayes (I) SMC 207 at 2l9, 

Issues 3: 

The learned senior counsel to the appellant, submitted that the learned trial judge, ought not to have ordered

the appellant to deliver up the possession of the couple's matrimonial home at No. 1 Kings Park Avenue,

Abayi, Aba, Abia State, because Exhibit 'A' which is a Power of Attorney, is neither evidence nor proof that the

said property was built or constructed exclusively by the respondent, without the assistance or contribution

from the appellant. He insisted that the respondent did not establish his title to the property in question. He

referred to Augustine Obineche & Ors v. Humphire Akusobi (2010) 6 SCNJ 88 at 109 - 110.  

 

The learned respondent's counsel, in his responses to the contention of the appellant's senior counsel,



submitted that the learned trial judge properly evaluated the pieces of evidence placed before him and

weighed those pieces of evidence on the imaginary scale, which tilted in favour of the respondent. He referred

to Olalomi Ind. Ltd v. N. I. D. B. Ltd
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(2009) 16 NWLR (Pt.1167) 266; Okamgbe v. Eke (2009) 16 NWLR (pt. 1169) 1; Sule v. The State (2009) 14 NWLR

(pt. 1169) 33; S.P.D.C.N. V. Edamkue (2009) 14 NWLR (pt. 1160) 1; Anyegwu v. Onuche (2009) 3 NWLR (pt. 1129)

659 at 674 - 675. 

 

He furthermore, submitted that the learned senior counsel to the appellant failed to demonstrate how the

evidence of RW2, RW3, RW4. RW5, RW6 and RW7 were ignored and not evaluated by the learned trial judge.

He referred to the decision of this Court, in the unreported appeal No.CA/E/107/2010 - between Access Bank

Plc v. F. G. Onyenwe Motors Nig. Ltd, of 3rd July, 2014 and also to pages 322, 323 - 326 and 333 - 341 of the

record of appeal, to demonstrate the efforts of the learned trial judge in his evaluation of the pieces of

evidence and the resolution of the issues thrown up in the petition. He insisted that, the judgment rendered

by the learned trial judge contained the five (5) attributes/indices of a good judgment. He placed reliance on

Ogba v. Onwuzo (2005) 14 NWLR (Pt.915) 331; Mogaji v. Odofin (1978) 4 S. C. 99. 

 

?Learned respondent's counsel, contended that an allegation of cruelty was not a ground for the
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dissolution of a marriage under Section 15(2) of the Matrimonial Causes Act. And that the ground for the

dissolution of the marriage in question, was intolerable behaviour which is cognizable under Section 15(2)(c)

of the Matrimonial Causes Act.  

 

Arguing issue 2, the learned respondent's counsel submitted that with the dismissal of the custodial claim of

the respondent with respect to the last child of the marriage, which was not appealed against and there was

no cross-petition by the appellant for a relief touching on the ease and maintenance of the infant child of the

marriage, the appellant's contention is of no moment. 

 

?With respect to issue 3, the respondent's learned counsel submitted that the title to the ownership of the

matrimonial home of the couple at No. 1 King's Park Avenue, Abayi, Aba was never an issue at the trial, hence

the respondent never sought for a declaration to title but for an order of possession of the premises. He

insisted that with Exhibit 'A', the respondent had demonstrated that he was entitled to possession of the

property in question. Furthermore, he submitted that the appellant failed to lead evidence, showing her
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contribution to the construction of the property in question. He referred to Amadi v. Nwosu (1992) 5 NWLR

(Pt.241) 273; Gaji v. Paye (2003) 8 NWLR (pt. 823) 583. 

Resolution of issues: 

The first grouse of the appellant against the trial judge is that the latter did not properly evaluate the pieces of

evidence placed before him. 

 

Indeed, if there is a complaint that a trial Judge did not make findings based on the evidence placed before

him, the appellate court is in as good position as the trial Court to do its own evaluation of the evidence

contained in the record of appeal. Narumal & Sons (Nig) Ltd v. Niger Benue Transport Co. Ltd (1989) 2 NWLR

(pt.106) 730. And where the appellate court finds that there are inadequacies on the part of the trial Judge in

reaching his decision or finding that is perverse, the appellate Court has a duty to examine the inferences and

conclusions drawn by the trial Judge and then re-evaluate the evidence in order to come to its own judgment,

to see that justice is done. Atolagbe v. Shorun (1985) 1 NWLR (pt.2) 360; (1985) 45 S.C. (pt.1) 250; (1985) 6

NSCC (pt.1) 472, Eki v. Giwa (1977) 2 S.C. 131; (1977) 11 NSCC
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96, Lion Building Ltd v. Shadipe (1976) 12 S. C. 135; (1976) 2 NLR 282.  

 

A perverse finding is when it runs against and contrary to the evidence led and the pleadings of the parties or

where it has been shown that the trial Judge took into consideration or account of matters which he ought not

to have taken into account or shuts his eyes to the obvious. Akinloye v. Eyiola (1968) NMLR 92; (1969) NSCC

16, Isah Onu & Ors. v. Ibrahim Idu & Ors. (2006) 6 SCNJ 23 at 45 - 46; (2006) 12 NWLR (pt.995) 657; (2006) 6 S.

C. 58; (2006) All FWLR (Pt.328) 691. 

 

Hence, "the law is very well crystallized that it is the primary duty of the trial judge to receive all relevant

evidence. That is perception. The next task for the judge is to weigh the evidence in the case. That is

evaluation. A finding of fact involves both perception and evaluation" - per Rhodes-Vivour JSC, in NACENN Nig

Ltd v. Bewac Automative Producers Ltd (2011) LPELR - 8125 (SC). Further see Guardian Newspapers Ltd &

Anor v. Rev. Pastor C. I. Ajeh (2011) 4 SCNJ 152 at 168. The judicial processes of the duty of the trial judge in

the perception and evaluation of the pieces of evidence proffered
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and tendered before him was graphically and succinctly stated by Mohammed, JSC (as he then was) in

Anyegwu v. Onuche (2009) 3 NWLR (pt. 1129) 659 at 674 - 675, thus:- 

"A trial Court has the primary duty in a trial whether civil or criminal to listen to, watch and observe the

demeanour of witnesses. It has a duty to admit or reject documents or other materials or objects tendered in

evidence as exhibits. It has a duty finally at the close of trial to weigh and ascribe probative value to all the

evidence placed properly before it. The trial Court normally does that by placing the totality of the testimonies

adduced by parties on a imaginary scale/balance. It will place the evidence adduced by the plaintiff on one

side of that scale and place equally, the evidence adduced by the Defendant on the other side. It then weights

them together. It then cautiously observe which side weights heavier. The large number or large retinue of

witnesses called by a party or the bulkiness or beauty of a document should not influence the mind of the trial

judge. What must influence his mind in ascribing the probative value is the quality of the evidence or

document tendered.
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In achieving that, the trial judge has to have regard to, among other things the following: 

1. Admissibility of the evidence 

2. Relevancy of the evidence 

3. Credibility of the evidence 

4. Conclusively of the evidence 

5. Probability of the evidence in the sense that it is more probable than the evidence of the other party, and 

6. Finally, after having satisfied himself that all the above have been complied with, he shall now apply the law

to the situation presented in the case before him so as to arrive at a conclusion in one way or the other. 

See Mogaji vs. Odofin (1978) 4 SC 91; Adeleye vs. Ajiboye (1987) 3 NWLR pt 61 p. 432. This assignment is an

exclusive preserve of the trial Court." 

Furthermore, the apex Court in Melford Agala & 9 Ors v. Chief Benjamin Okusin & 3 Ors (2010) 4 SCNJ 1 at 18,

Muktar, JSC (as he then was) succinctly restated the law, that: 

?A trial judge at the stage of writing a judgment and making findings and decisions, appraises the evidence of

each side of the divide, and give the evidence of each side the probative value it deserves before arriving at a

just conclusion of the
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case. In the process of doing so he determines which of the relevant evidence to believe, whether they are

contradicted or not because he had the singular advantage of listening and watching the demeanour of the

witnesses." 

Further see: Adedayo v. Peoples' Democratic Party & Ors (2013) All FWLR (pt. 695) 203 at 234 (SC); Teriba v.

Adeyemo (2010) All FWLR (Pt.533) 1968 (SC); Seven-up Bottling Co. Plc v. Aluko Olusola Emmanuel (2013)



LPELR - 21104 (CA); Ayo Fayose v. Independent Communications Network & 3 Ors (2012) 19 WRN 146 at 173

(CA). 

 

Now, in order to prove or succeed in the divorce petition, the respondent predicated his complaint against the

appellant on intolerable behaviour. This complaint is situated and cognizable under Section 15(2)(c) of the

Matrimonial Causes Act, 1970, The said Section 15(2)(c) provides inter alia:  

"15.(2) The Court hearing a petition for a decree of dissolution of a marriage shall hold the marriage to have

broken down irretrievably if, but only if, the Petitioner satisfies the Court of one or more of the following

facts? 

(c) That since the marriage the Respondent has behaved in such a way that
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the Petitioner cannot reasonably be expected to live with the Respondent. " 

Unarguably, the petitioner had the onus of proffering evidence, to the satisfaction of the Court, to the effect

that there were intolerable acts exhibited by the respondent, which he/she could no longer cope with and live

under the same roof with her/him as the case may be. Therefore, where the petitioner fail to prove one, at

least of the facts contained in Section 15(2) - (h) of the Matrimonial Causes Act, the petition for divorce will fail

and the marriage will not be dissolved notwithstanding the fact that both parties desired the divorce.

Akinbuwa v. Akinbuwa (1998) 7 NWLR (pt.559) 661. In the instant case, the respondent's petition having been

predicated on intolerable behaviour which is a fact to be proved under Section 15(2) (c) of the Act, he was

obliged to lead evidence of such intolerable acts on the part of the appellant, which led to the filing of the

petition for the dissolution of their marriage.  

 

The learned trial judge in his judgment, particularly at pages 328-333 of the record of appeal, evaluated the

evidence of the respondent with respect to the alleged
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intolerable acts of the appellant, inter alia: 

"That brings me to other intolerable acts the petitioner alleged against the respondent. His (petitioner's)

evidence-in-chief reveal that the respondent has not been speaking to him for years. That she was

uncontrollable. She would leave the house at will and stayed as long as she wished. In 1999, she was to travel

outside the country, but never told him until a day to her departure. She did not tell him where she was

travelling to. Eventually, she travelled and stayed for 3 months. She was travelling for conferences and coming

back days after the conference had ended. Her behaviour kept his sisters and parents away from his house

for over twenty years. It was only his father who would come once in a while she was weird and wherever she

went people made nasty comments about her. She is aggressive. She indoctrinated the children of the



marriage against him, the petitioner. She would not allow his mother cook in the kitchen and she engaged in

verbal abuse against her. She called his mother all sorts of name: witch. She connived with the A. C. Of Police

in Aba, Mr. Gwadebe, and he was arrested in his hospital on
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15/01/2003 and locked up in police cell, in Umuabakwa and Umuahia for three days.  

 

I have decided to amalgamate these sundry allegations of misconducts together because of a feature that

binds and run through them. And, this feature is that the witness petitioner was, throughout the length and

breadth of the prolix cross-examination of him, not cross-examined on these crucial acts of misconduct

leveled against the respondent. By failing or neglecting to cross examine the petitioner on all those various

acts of behaviour, the respondent shot herself in the foot and played into the hands of the petitioner. The

reason, for this view, is not far-fetched. By law once an adversary' either inadvertently or intentionally,

neglects to cross-examine a witness on a point or points, that opponent is deemed to have admitted the

evidence of that witness. 

To bear this Court out on this time-honoured principle of law, I drum up support from the case of Amadi v.

Nwosu (1992) 6 SCNJ 59; (1992) 5 NWLR (Pt.241) 273; (2002) 1 SMC 52 at 67 wherein Nnaemeka-Agu, JSC

opined: 

"It is a settled principle of law, that where an adversary or a witness called by him testifies
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on a material fact in controversy in a case, the other party should, if he does not accept the witness's

testimony as true, cross-examine him on that fact, or at least show that he does not accept the evidence as

true. Where, as in this case, he fails to do either, a Court can take his silence as an acceptance that the party

does not dispute the facts. 

After all, one of the main purposes of cross-examination is to test the veracity of a witness." 

See also Gaji v. Paye (2003) 8 NWLR (Pt.823) 583; Oludamilola v. State (2010) 8 NWLR (Pt.1197) 565. Simply put,

the fate of these signal pieces of evidence on acts of bad behaviour are deemed or taken as admitted by the

respondent. 

 

The knotty question, begging for an answer, to: do these deemed admitted acts of behaviour constitute

intolerable behaviours under the first ground of the petitioner's grounds for the petition? To deliver this Court

from the woods and elicit an appropriate answer for this poser, I will situate those acts with the law. In the

first place, the burden of proof in a matrimonial proceeding is on the petitioner as ordained by Section 135

and 136 of the Evidence Act. See Damulak v.

17



Damulak (2004) 8 NWLR (Pt.874) 151; Nanna v. Nanna (2006) 3 NWLR (Pt.966) 1; Ibrahim v. Ibrahim (2007) 1

NWLR (Pt.1015) 383; Mueller v. Mueller (2006) 6 NWLR (pt. 977) 627. 

As for the standard of proof in matrimonial actions, it is as decreed by the prescription of Section 82 of the

matrimonial Causes Act which ipisissma verba provides:  

"82(1) For the purposes of this Act, a matter of fact shall be taken to be proved if it is established to the

reasonable satisfaction of the Court.  

(2) Where a provision of this Act requires the Court to be satisfied of the existence of any ground or fact or as

to any other matter, it shall be sufficient if the Court is reasonably satisfied of the existence of that ground or

fact, or as to that other matter." 

See Erhahon v. Erhahon (1997) 6 NWLR (pt.510) 667.

 

For the petitioner's first ground for the petition, the provision of Section 15(2)(c) of the Matrimonial Causes Act

come in handy and it states: 

"15(2) the Court hearing a petition for a decree of dissolution of a marriage shall hold the marriage to have

broken down irretrievably if, but only if, the petitioner satisfies the Court of one or
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more of the following facts- 

(c) that since the marriage the respondent has behaved in such a way that the petitioner cannot reasonably

be expected to live with the respondent. " 

To prove this ground, the law makes it incumbent on the petitioner to show: (a) the sickening and detestable

behaviour of the respondent; and (b) that the petitioner finds it intolerable to live with the respondent. See

Damulak v. Damilak (supra); Nanna v. Nanna (supra); Ibrahim v. Ibrahim (supra), It was also held in those

cases that the test is objective, not a subjective one. 

I have placed those proved acts of misconduct against the respondent side by side with the above highlighted

positions of the law. I am of the considered view that those acts of behaviour are quite upsetting and shocking

even as they are grave and weighty given the history of the said marriage. They reek of matrimonial infamous

acts which have the capacity to unsettle the mind and life of any reasonable man. When these fragmented

detestable acts are pooled together, they qualify as cruel acts which, though not a ground for divorce are facts

that can be used to demonstrate that the petitioner
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cannot reasonably be expected to live with the respondent. See Damulak v. Damulak (supra); Nanna v. Nanna

(supra). In the case of Williams v. Williams (1996) 1 SCNLR 60 at 67 Idigbe, JSC stated: 

"....... Cruelty is in its nature a cumulative charge and so an accumulation of minor acts of ill treatment causing

or likely to cause the suffering spouse to break down under strain constitutes the offence; thus cruelty may



consist in the aggregate of the acts alleged in a petition and each paragraph need not allege an independent

act of cruelty sufficient in itself to warrant the relief sought." 

 

I have given an expansive interpretation given to legal cruelty in the above case, 

 

The second bounden duty on the petitioner is to establish that he/she finds it intolerable to live with a

respondent. Here too, the petitioner herein has reasonably satisfied this Court. In holding this view, I call in

aid the pieces, but crucial evidence he proffered in this petition. There is uncontroverted evidence that the

petitioner left the matrimonial home because, according to him, "The conduct of the respondent, simply put,

is a tragedy in his life." 

 

?To my mind, the
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learned trial judge rightly approached his duty of perception and evaluation of the facts which led to his

conclusion that the fact of intolerable behaviour of the appellant, had choked the respondent to the tilt, that

he could no longer take anymore, for him to survive in the marital union with the appellant. Perhaps if those

pieces of evidence which chronicled the intolerable acts of the appellant were dutifully negatived through

cross examination, the decision against the appellant could have been otherwise. The trend and force in the

cross examination of the petitioner/respondent, centered mainly on the question of whether or not it was the

respondent who found admission for the appellant to read law at the University of Nigeria, Nsukka; the visit of

one Mr. Gwadable to the home of the couple; the beating of the appellant by the respondent and whether or

not it was the respondent who influenced the appointment of the appellant as a High Court Judge. The cross

examination ought to have pointedly targeted the pieces of evidence at the instance of the respondent which

detailed the intolerable acts of the appellant. This, the cross-examination failed to target
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and demolish them. Hence, those facts which culminated in the finding by the learned trial, that they added

up to the complaint of intolerable behaviour, remain established as they were not controverted and

challenged, at all. Therefore, I find no perversity in that finding, which I uphold. So, issue 1 is resolved against

the appellant. 

 

The question of the maintenance, ease and education of the baby girl Chimmuanya Uzokwe, the last child of

the marriage between the parties, certainly was not an issue that was canvassed and ventilated by the parties

at the Court below. Hence, the learned trial judge did not make any decision on it. This is understandably so,

for the petitioner only prayed for the custody of that child which was dismissed. The respondent is satisfied



with the refusal of the custodial relief and he did not appeal against it. And there was no cross petition at the

instance of the appellant who expectedly, for the avowed love for the baby girl, ought to have cross-petitioned

seeking the custody of that child. Curiously, she did not and thank heavens, that the learned trial judge denied

the respondent the custodial relief. Of course, a cross
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petition being a separate action and independent of the main petition, would have been the appropriate way

of placing the agitation of the appellant before the trial Court. Mr. Innocent U. Eluwa v. Mrs. Florence O. Eluwa

(2013) LPELR - 22120 (CA). That is, for the purposes of trial and proof of a petition, a petition and a cross

petition are independent and separate claims, such that the failure of one does not automatically translate

into the success of the other because each of them would be determined by the Court premised upon the

evidence proffered by the parties thereof in support of their claims. 

 

I am of the considered opinion that the question of the maintenance, ease and education of the last child of

the couple was not properly placed before the Court by the appellant, which ought to have been through a

cross petition. It is settled law that a matter is said to be in issue when it is properly raised as an issue and

becomes relevant for deciding a disputed question. Overseas Construction Ltd v. Creek Enterprises Ltd (1985)

3 NWLR (PT.13) 407. Therefore, a Court will not and ought not deal with and determine any issue or question

which was not
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properly raised or prayed for by a party. Ebba v. Ogodo (1984) 1 SCNLR 372 AT 385; Adeleke v. Asemota (1990)

3 NWLR (Pt.136) 94 at 112. 

 

In any event, form the facts and circumstances of this case, the last child of the couple, cannot be said to be a

'deprived child'- that could lack proper parental care or control, subsistence, education or other care and

control for her mental, physical and emotional well-being, while in the custody of the appellant, She is a

privileged child of a senior judicial officer (the appellant)! 

I resolve issue 2 against the appellant. 

 

With respect to the property, that is the matrimonial home of the couple, the learned trial judge, having

evaluated the pieces of evidence proffered by the respondent and RW5 vis-avis Exhibit A, found for the

respondent. This is how his Lordship analysed and resolved that issue at pages 339-341 of the record of

appeal. Hear him: 



"Another burning issue, which this Court has to resolve in this petition, is who, between the two parties, owns

the property or matrimonial home at No, 1 Kings Park Avenue, Aba, Abia State. The evidence of the petitioner,

under examination-in-chief, is that
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he owns the property completely. He tendered Exhibit A as his document of title which the respondent has

not set her eyes on. On the contrary, the evidence of the respondent, via RW5, the second child of the

marriage, is that: "it is not correct that the respondent never contributes anything towards the house at No. 1

Kings Park Avenue" That is his evidence-in-chief. 

In the first place, the petitioner was never' during his cross examination, asked questions on this his evidence

of 100% percent ownership of the property. Again, the principle of law that where an opponent fails to cross-

examine adversary?s witness, heÂ is deemed to have accepted the truth of it is on hand to the petitioner here.

See Amadi v. Nwosu (supra); Gaji v. Paye (supra); Oludamilola v. State (supra). This rule makes the petitioner

hold an ace over the respondent on this point. 

That is not all. The evidence of RW5 is not potent enough to castrate that of the petitioner. This reason is

simple. In law, the respondent is required, under pain of evidence, to narrate her contributions, both in cash,

kind or materials, towards the building of the property. Thus, in the case
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of Amadi v. Nwosu (supra) at page 60 - 61, Kutigi JSC (as he then was), with the air of finality pronounced: 

"But let me now be liberal and say that by using the words "joint-Owner" and "Co-jointly" in... her Statement of

Defence above the appellant meant that she contributed to the building of the house. If it were so,Â  then

certainly when she came to testify in Court she ought to have explained the quality and quantity of her

contributions which would have given details and particulars of the contributions which would have enabled

the Court to decide whether or not she owned the property with PW1. In addition the appellant called no

witness to prove that she contributed either labour or sand to the building. I think on a calm view of the

pleadings and evidence the trial Court was right when it found as a fact that the appellant did not make any

contribution towards the building of the house and that it was the PW1 who solely financed same.? 

 

This Court will kowtow to the above decision,Â even as the doctrine of stare decisis gives me no option, and

hold that in the glaring evidence of the specific contribution made by the respondent, towards the

 

 

26



erection of the property, it is the petitioner who lonely financed its construction.  

 

Above all, Exhibit A, the power of attorney over the property showcases only the name of the petitioner as the

sole owner of same. Here again, this court will employ that age long principle of law that where evidence of

opposing parties are in irreconcilable conflicts, that side supported by any documentary evidence is taken as

speaking the truth. See Oluigbo v. Umeh (supra); Oduche v. Oduche (supra). It stems from the above, position

of the law, that since Exhibit A stands by the parole testimony of the petitioner, he is taken as the truthful

witness while that of the respondent is branded, as it were,Â a white lie. Going by the above highlights, my

finding is that the petitioner owns the said propefi, No. 1 Kings Park Avenue, Aba, whole and entire." 

 

I am in complete agreement with the learned trial judge in his evaluation of the parole and documentary

evidence placed before him which culminated in his decision that the property at No. 1 Kings Park Avenue,

Abaya, Aba, Abia State belongs to the respondent. The law is well established to the effect that, documentary
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evidence such as Exhibit A herein, which is not effectively challenged in any manner perjorative, as to its

integrity and authenticity, must be believed, accepted and acted upon by the Court. Lasisi Ogbe v. Sule Asade

(2009) 12 SCNJ 288.

Furthermore, it is the law, that where there are conflicting pieces of evidence on a matter, the party whose

evidence is supported by documentary evidence, would be accorded more credibility. Eya v. Olapade (2011)

11 NWLR (Pt.1259) 505; (2011) 5 SCNJ 98. 

In sum, I resolve 3 against the appellant. 

FOOTNOTE - Before I draw the curtain, on this judgment, I feel that I should say a few words, with respect to

some aspects of the learned senior counsel to the appellant's brief of argument. At paragraph 4.06 thereof,

he launched an attack on the learned trial judge's style in writing his judgment. Indeed, a good judgment as

outlined in Wahabi Kolawole Ishola & Ors v. Alhaji Karinu Folorunsho & Anor (2010) 6 SCNJ 151 at 168 per my

Lord Mohammad, JSC,Â comprises mainly of:- 

"a) Making a brief statement of the type of action/offence being adjudicated upon,Â  

b) setting out the claims/offences in full or in
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Part 

c) A review of the evidence led, 

d) Appraisal/evaluation of such evidence, 

e) Making findings of fact therefrom, 



f) Consideration of the legal submissions made and/or arising, and findings of law on them and 

g) Conclusion, which is verdict/final decision/order(s)." 

Further see: Congress for Progressive Change & Ors v. Independent National Electoral Commission & Ors

(2012) 3 SCNJ (pt.II) 460; (2012) 13 NWLR (pt.1317) 260; (2013) All FWLR (pt. 665) 36a; Congress for Progressive

Change & Ors v. Yuguda & Ors (2013) 7 NWLR (pt.1354) 450. 

 

It is noteworthy that his Lordship's judgment under review in this appeal fits squarely into all the attributes of

a good and valid judgment as outlined by the Supreme Court in the authorities mentioned above. The learned

trial judge's use of English Language is his own style of expressing himself and he cannot be gagged and

forced to adopt another judge's style. His style is peculiar to him. He is celebral, in the instant case. He is

admired and not condemned. 

 

However, more worrisome, is the use of learned senior counsel to the appellant's language at paragraph 4.12

of
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the appellant's brief of argument, to the effect that:  

"Evicting the Appellant and giving possession of the matrimonial home to the Respondent, as the judgment of

the Court below did, was neither based on the evidence before that Court, or on the law. That was a wicked

act, to sayÂ the least, and something that cannot happen in aÂ civilized societyÂ of modern era." (underlinings

mine, for emphasis). 

What an intemperate and most uncharitable language on a judicial officer by a senior counsel! This is

unacceptable. I need only re-echo the admonitions by the Supreme Court to counsel, such as the appellant's

senior counsel herein, in Akindipe v. The State (2012) 6 SCNJ (pt. 1) 278 at 295 ? 296 to wit: 

"Above all, though learned counsel has a right and indeed a duty to present his client's case to the best of his

ability as counsel, he has to do so within the bonds of professional ethics. The duty he owes his client is

subject to a higher duty he owes to a higher cause - the cause of justice. It is a breach of professional ethics

for counsel to cast aspersion on the integrity and impartiality of a judge without proper foundation and

proof??. counsel should be more reticent in hiding under
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briefs of argument to launch unjustifiable attacks on any judge; particularly when the judge is not in a position

to answer the charges levelled against him." - Per Ngwuta, JSC.  

A word, it is said, is enough for the wise! 

Further see Mrs. Ape Salisu & Ors v. Alhaji Lateef Odumade & Anor (2010) 2 SCNJ 257 at 272; Harrison Odiawa

v. Fed. Rp. of Nigeria (2008) LPELR - 4230 (CA). 



 

In sum, having resolved all the issues in this appeal against the appellant, the appeal is doomed to fail and it

has failed. I dismiss it. The well-considered judgment of O. Ogbuinya, J., (as he then was) of the Ebonyi State

High Court of Justice, holden at Abakaliki, in re Suit No.HAB/30/2004, delivered on 27th September, 2010 is

hereby affirmed. 

 

Each side shall bear own costs.

Â 

HELEN MORONKEJI OGUNWUMIJU, J.C.A.: I have read the judgment just delivered by my learned brother Tom

SHAIBU YAKUBU JCA. I completely agree with His Lordship's erudite reasoning and conclusion that this appeal

is without merit and should be dismissed. His Lordship has engaged with and determined all the issues in

controversy with his usual thoroughness, I will
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add a few words. The proceedings under the Matrimonial Causes Act are various in nature. Under Part IV of

the Act, there are different stipulations for different proceedings in that part. There are maintenance

proceedings, custody proceedings, settlement of property proceedings. Section 70 of the Act states the

powers of the Court in maintenance proceedings which may by Section 70 (1) be made other than in

proceedings for an order pending the disposal of the divorce proceedings. S.73 (n) also mandates the court to

make an order for maintenance of children under part IV of the Act at any time before or after the making of a

decree under another Part thereof. Therefore, the correct procedure, is that both parties having not put the

issue of the maintenance of the minor child of the marriage before the trial Court before the decree nisi was

granted, any party can apply for maintenance proceedings after the decree absolute was granted and in this

case, custody granted to the appellant. It was the duty of the appellant to go back to the trial Court to initiate

the proceedings for the maintenance of the child of the marriage. No appeal can be against a proceeding
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not initiated before and decided by the trial Court. 

 

However, I would be doing a disservice to the legal profession if I do not comment on the intemperate

language used by the learned senior counsel Chief Mrs A. N. Muoma SAN, in the appellant?s brief, to attack

the content and language of the trial judge. The learned senior counsel had the temerity to call the findings

and orders of the trial judge "wicked". It was an unnecessary and uncharitable attack on a judicial officer - to

re-echo my learned brother. It is a breach of professional ethics to castigate judicial officers in the course of

their duty. I have no problem with counsel's critic of a judgment of the trial Court. After all that's what ought

to be done to expose the imperfection of such judgment to our scrutiny. However, it must be done in the



courteous language of the legal profession. It must not be personalized. Counsel's ability to represent a client

creditably is not calculated by the quantity of vociferous attacks on the style, language and reasoning of the

learned trial judge. The well considered judgment of Hon. Justice O. Ogbuinya J. (as he then was) of the Ebonyi

State High
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Court is hereby affirmed. I abide by the order as to costs in the lead judgment.

Â 

EMMANUEL AKOMAYE AGIM, J.C.A.: I had a preview of the judgment delivered by my Learned brother, TOM

SHAIBU YAKUBU JCA. I agree with the reasoning, conclusions and orders therein. 

 

I do not think that it is proper submission from the bar for counsel in an appeal to state that the trial Court

instead of being preoccupied with writing a good judgment, engaged in an unnecessary voyage of

grammatical bombast and flowery verbosity, hence losing focus in the determination of the issues in the case

and to describe the order of possession of the matrimonial home in favour of the respondent as "a wicked

act, to say the least, and something that cannot happen in a civilised society of modern era." The denigration

of the writing style and language of the Learned Trial Judge and the order of possession made in his judgment

amount to insults and malevolent attacks of the person of his Lordship. 

The said statements of the Learned Senior Advocate do not portray him as engaged in the dispassionate

argument of the issues raised for determination in the appeal. It is
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professionally undesirable conduct and an unfair practice for Learned Counsel to engage in the personal

attacks of the Trial Judge who delivered the judgment appealed against, under the guise of arguing an appeal

against the said judgment. 

As this Court held in Osayomi & Ors v. The State (2006) LPELR - 7730 (CA), such insulting language does not

improve advocacy, rather it destroys it. Insulting language tells so much about the character of counsel."

Again this Court in Odiawa v. FRN (2008) LPELR - 4230 (CA) held that "It is the duty of legal practitioners being

officers of the Court to show utmost respect to the judge (or the Court) and to always apply politeness, decent

language and respect in their addresses or briefs of arguments and to avoid unnecessary or unjustified attack

or foul language on the person of the Judge.
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